by John A. Olah
Beard Winter LLF_>"'




Background

> There were 2 field visits to Blue Mountailn
by the MOL inspector, May 2007 and
March 2008

> In the 1°t visit ordered the proauction or
documents relating to all ski' area
acclaents involving patromns 1omn
December 2006 |I.e. 6 montis

> 2" visit related to a drowining deaitl that
occurred In an unsupervisea poo) o5
December 24, 2007



Background

> Blue Mountain appealed the orders to the
Ontario Labour Relations Board (OLRE)

> There were 2 imain grounads of attack:

> The documents soughit were supject to
solicitor and client privilege

> The order with respéect to reporting client
critical injuries and deaths was peyond. tiie
Jurisdiction of the OLREB In that s.51 (1) of the
Occupational Healtrn ana Safety  Act; (OFSA)
only applied to wWorkers ana Wolrkplaces anad.
not to customers



Background

> The case was heard over several days

> The OLRB reserved and released its
reasons on March 23, 2009

> It guashed the oraers relating to. trie
production of documents ana acceprea
our argument that the doecuments Wwere
subject to privilege



Background

> However, the OLRB accepted the
Ministry’s argument that critical injuries
to customers had to be reported

> [1IS decision Is now.: before on the
Divisional Court of Ontario)on. a juaicial
review



The Ontario Labour
Relations Board’s DeciIsiorn

> The decision focused on section 51 (1) of
the OHSA:

(1) Where a person Is Killed or critically injured from any
cause at a workplace, the constructor, Ii-any, and the
employer shall notify an inspector, anad. thie committee,
health and safety representative ana traae umion, I
any, immediately of the occurrerncer By, teleplione,
telegram or other direct means ana. the emniployer shall,
within forty-eight hours after the ocellience, se/nad to.a
Director a written reporit of the: clrctmsiances of e
occurrence contalning such information ana partictlars
as the regulations prescribe.



The Ontario Labour
Relations Board’s DeciIsiorn

> The OLREB decided that because the
section referred to a “person’ rather than
a worker, that the section caugniit all
persons, whether wWorkers or cUstomers
on a work site



The Ontario Labour
Relations Board’s DeciIsiorn

> The Board then determined that all or
Blue Mountain's 750 acres, incluaing its
SKi1 hills, condominiums and stores
constituted a workplace

> The pool was an unsupervised pool

> There was no eviadence wietier or Wiier
Blue Mountain employees would be I tie
area but the Board specujatea tiiat tiie
pool had to be servicea by IS eniployees



Potential Impact on Ontario
Police Services

> The MOL took the position that all
highways, because the OPP patrol them,
constitute a workplace

> [herefore all critical Infuries ana aeatns
have to be reported

> This reasoning will apply, te. mticipal
police forces



Impact on Blue Mountain

> Blue Mountain has 715,000 VviISItS
annually

> On an average Saturaay: in February/
16,000 visitors will attena

> There are 1.5 incidents per 1,000 ViIS/ts,
well below the inaustry average

> This could mean 24 critical Infures anad.
could result In 24 of 36 SKIL IS 1Delig,
shut down



Potential Impact on Ontario
Police Services

~ To complicate matters even further, have to
consider the provisions of s.51(2):

Preservation of Wreckage

(2) Where a person Is Killed or Is critically injured at a workplace,
no person shall, except for the purpose. or;

(a) saving life or relieving human sufferng,

(b) maintaining an essential public utility service or: a puplic
transportation system, or

(c) preventing unnecessary adamage. to eqguiprment or otier
property, interfere with, aisturb, aestroy, alter or cary,.away:amny,
wreckage, article or th/ng at the scene of or connected with the
occurrence until permission so. to do 1as been. givern By, an
Inspector. (emphasis added)



Potential Impact on Ontario
Police Services

> Does this section mean that an officer cannot
have damaaged cars removead from the 401 until
permission Is given py. the MOL?

> Does this mean that ENVIS cannot carry away, the
victim until the scene Is releasea by an
Inspector?

> What kind of potential chaos Wil tiils catse o
our roads and highway/s?



Potential Impact on Ontario
Police Services

> This provision will apply every time a
police officer has contact with an inciaent
In which there Is a critical Irijury, or

death:

> Arrests where force Is used.

> Shooting Incradents

> Subduing prisoners wWho are Uil

> If the force has a marine unit, then all
boating acciradents ana swinmmiing acclaents



Impact on Other Agenciles

> Other emergency personnel e.q. fire
fighters, EMS staff

> Jurisdictional Issues e.g. Coroner:'s Office,
Special Investigations Unit

> Municipalities, as they patrol roaads ana
sidewalks

> lransit systems, e.q. loronto [1ansit
Ccommission



Impact on Other Service
Providers

> Hospitals now have to report critical
Injuries? e.q. Emergency Departments

> Recreational facilities e.qg. Alr Canaada
Centre, Ivor Wynn Stadium, the Rogers
Centre now nave to report injuries to
players and stop games umptl ipyvestigatea
by the Ministry of Labour?

> Local church, If a parisioner nas a stiokeé
or heart attack, have to stop) tiie service
until the Ministry releases the scene?



Impact on Other Service
Providers

> The Ministry of Labour becomes If not the
lead agency then at least a reporting
agency In the case or every serious Injury
In the Province



Impact on Other Service
Providers

> Local movie house or theatre?
> Your favourite restaurant

> Under this definition virtually: the wihole
province, Including the Legisiature,
becomes a work place ana stbject to) tiie
Ministry reporting.



Conclusion

> Hopefully the Divisional Court will
bring some sense to this situation

> Some of the agencies wiho will be
affected by this aecision 1may, Wwait
o seek stanading to correct the
situation
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